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 .91997-Civil Procedure Act 1997, s 7.

7. Power of courts to make orders for preserving evidence etc.
(1) The court may make an order under this section for the
purpose of securing, in the case of an existing or proposed
proceedings in the court - the preservation of evidence which
is or may be relevant, or the preservation of property which
is  or  may  be  the  subject-matter  of  the  proceedings  or  as  to
which question arises or may arise in the proceedings.

7 ,1 ,71.
8Anton Piller v. Manufacturing Processes Ltd. [1976] 1 All E.R. 779
9 : , " "  ,  ,-1993 '  ,93   .
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 ,Civil Procedure, Principles ofZuckerman on

Practice10 :

“An applicant can obtain a search order only where he can show
a serious  risk  that  a  person will  not  comply  with  his  disclosure
obligations but would destroy, conceal or interfere with evidence
unless he is pre-empted by a search order”.

)  ,  .  " " Hoffman (

 ,  ,

 ,  ,

“…Even in  cases  in  which the  plaintiff  has  strong evidence  that  an
employee has taken what is undoubtedly specific confidential
information, such as a list of customers, the court must employ a
graduated response. To borrow a useful concept from the
jurisprudence  of  the  European  Community,  there  must  be
proportionality between the perceived threat to the plaintiff's rights
and the remedy granted. The fact that there is overwhelming
evidence that the defendant has behaved wrongfully in his
commercial relationships does not necessarily justify an Anton Piller
order. People whose commercial morality allows them to take a list
of the customers with whom they were in contact while employed
will not necessarily disobey an order of the court requiring them to
deliver it up. Not everyone who is misusing confidential information
will destroy documents in the face of a court order requiring him to
preserve them.”

 ,

 ,

)  .Dillon LJ ( Booker McConnell plc v

Plascow [1985] RPC 425:

10 Zuckerman, Adrian, Zuckerman on Civil Procedure, Principles of Practice,
Thomson, Sweet & Maxwell, 2006, in section 14.177.



 ( ) 219/07 'LDI-Licensing Dynamics International Ltd

18

  nevo.co.il
C:\Documents and Settings\sec01\Desktop\219-07.doc

“…on  the  basis  that  the  overwhelming  majority  of  people  in  this
country will comply with the court’s order, and that defendants will
therefore comply with orders to, for example, produce and deliver
up documents without it being necessary to empower the plaintiffs’
solicitors to search the defendant’s premises”.

 ,  ,

 ,

 ,DunlopHoldings

Ltd v Staravia Ltd [1982] Comm. LR)Oliver LJ( :

“It has certainly become customary to infer the probability of
disappearance or destruction of evidence where it is clearly
established on the evidence before the Court that the defendant is
engaged in a nefarious activity which renders it likely that he is an
untrustworthy person. It is seldom that one can get cogent or actual
evidence of a threat to destroy material or documents, so it is
necessary for it to be inferred from the evidence which is before the
Court.”

 " " -

]16 ,  ,  [

 ,  .  ,

 ,  ,

 .  .

 ,  ,  .  ,  ,

  .11

 ,

 ,  ,  ,

 .  ,  ,

 .  ,

 .

 ,  ,  ,

11 ( ) 268/93 ',2 (394.( )
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 ,)5 (638 ,665-666 ,  .(
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 ,  .
) 4196/93) 1991 (

 '1984 ,
5 ,(165 ,168 ,  .('

 ,  ,
 ,

) 8113/00] 
8113/00)  '1995 ,[.  ,  ()4 '  (442
.('

) Gibson(14 :

“The claimant must make full and fair disclosure of all facts that
are material for the judge to know in dealing with the
application…Proper inquiries must be made by the applicant
before making the application to ensure that he is able to present
all material facts. The duty therefore applies not only to material
facts known to the applicant but also to any additional facts which
he would have known if he had made such enquiries…”

 ,  .  ,

 ,  ,

 ,

 .

“If material non-disclosure is established, the court will be “astute to
ensure” that a claimant who obtains an order without notice without
making full disclosure is deprived of the advantage he may have derived
as a result of his breach of duty.”

14Brink’s MAT Ltd v Elcombe [1988] 1 WLR 1350, [1988] 3 All ER 188 (CA)
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 ,18:

“If material non-disclosure is established, the court will be ‘astute
to ensure’ that a claimant who obtains an order without notice
without making full disclosure is deprived of the advantage he
may have derived as a result of his breach of duty.”

]41 ,  ,  [

 , .

 .

17 :5496– ,],9.5.2006.
18Brink s MAT Ltd v Elcombe [1988] 1 WLR 1350, [1988] 3 All ER 188 (CA)
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